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| . BACKGROUND

In a 230 paragraph anended conplaint, plaintiff
essentially alleges that the various defendants respectively
i nduced her by fraud to sign an enpl oynent services contract and
pronmi ssory note with a confession of judgnent clause, used
unl awful nmeans to collect the debt after she failed to pay the
anount due on the note, violated her constitutional right to
procedural due process by entering a confessed judgnment and
effecting a wit of execution against her bank account, and
failed to protect her exenption of $300 from attachnent.
Plaintiff asserts clains agai nst defendants Haven- Scott, Johnson,
Sout heastern, MC ure and Lupinski ("the Haven-Scott defendants")

for alleged violations of the Fair Debt Collection Practices Act



("FDCPA"), 42 U.S.C. 8§ 1983 and the Pennsyl vania Unfair Trade
Practices and Consuner Protection Law ("UTPCPL"), as well as a
RI CO cl ai m agai nst defendants Johnson, MC ure and Lupi nski
Plaintiff also asserts a cl ai magai nst defendants Haven-Scott,
Johnson and Sout heastern for rescission of the service agreenent.

In Count | plaintiff clains that the Haven- Scott
def endants engaged in illegal debt collection activities in
violation of 15 U S.C. § 1692.

In Count 11, plaintiff clains that the individua
Haven- Scott defendants violated the RICO statute by engagi ng for
a substantial period in a pattern of mail and wre fraud in
executing two related schenes. First, these defendants all egedly
m srepresented the nature and quality of Haven-Scott's services
to i nduce persons to sign a service agreenent and prom ssory
note. Second, defendants allegedly induced unwary persons to
sign notes containing confession of judgnent clauses to whomthey
then m srepresented the law to coerce paynents or whose property
they seized in violation of due process requirenents.

In Count 111 plaintiff clains that the Haven- Scott
defendants are liable under 42 U S.C. § 1983 for confessing
j udgnent and executing agai nst her property in violation of due
process, the FDCPA and 16 C F. R § 444.2.

In Count IV plaintiff seeks rescissionary relief as to
the service agreenent and note.

In Count V plaintiff clains that the Haven- Scott

def endants' deceptive advertisenents, msrepresentation of the
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nature of Haven-Scott's services, inducenent to Ms. Zhang to
execute the note with a confession of judgnent clause and
collection of the debt violate the Pennsylvania Unfair Trade
Practices and Consumer Protection Law.

In Count VI plaintiff seeks declaratory and injunctive
relief against the Haven-Scott defendants, including a
decl aration that the prom ssory notes they use are illegal and
unenf orceabl e and an injunction against their further use of such
not es.

Presently before the court are defendants' notion for
partial sunmmary judgnent and plaintiff's cross-notion for summary
judgnent.® The parties respectively contend that certain of
plaintiff's clains are and are not barred as a matter of |aw by
res judicata. Plaintiff has wthdrawn Count VI, the statutory
clainms under 42 U.S.C. 8 1983 and the clains for danmages under
UTPCPL for taking or threatening "non-judicial" action against
plaintiff by execution on a confessed judgnent. Plaintiff has
al so withdrawn her FDCPA claimto the extent it is based on
al | eged conduct prior to April 11, 1994, ?

I'l. LEGAL STANDARDS

In considering a notion for sunmary judgnent, the court

nmust determ ne whet her the pleadings, depositions, answers to

1. Defendants principally rely on the avernents in plaintiff's
pl eadi ngs but al so submt sonme pertinent evidence beyond the
pl eadi ngs.

2. An FDCPA cl ai m nust be asserted within one year of an all eged
violation. See 15 U S.C. 8§ 1692k(d).
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interrogatories and adm ssions on file, together with the
affidavits, if any, show there is no genuine issue of materi al
fact, and whether the noving party is entitled to a judgnent as a

matter of law Fed. R Cv. P. 56(c). Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

v. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d G r. 1986).

Only facts that may affect the outconme of a case under
applicable aw are "material." Al reasonable inferences from
the record nmust be drawn in favor of the non-novant. Anderson,
477 U.S. at 256. Although the novant has the initial burden of
denonstrating the absence of genuine issues of material fact, the
non- novant nust then establish the existence of each el enent on

which it bears the burden of proof. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d G r. 1990) (citing Celotex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)), cert. denied, 499

U S. 921 (1991).
I11. Facts

The pertinent facts as uncontroverted or taken in a
[ ight nost favorable to plaintiff are as foll ow

Haven- Scott is a Pennsyl vani a corporation owned by
def endant Johnson. It provides enploynent services to clients
for a fee of $3,120. Defendants Johnson and Lupinski are
of ficers and enpl oyees of Haven-Scott and work fromits offices
in King of Prussia, PA. These defendants routinely nmade

m srepresentations about the nature of Haven-Scott's services and



its certification or regulation by public authorities to induce
unenpl oyed persons to sign service agreenents. Defendant Johnson
represented to plaintiff that Haven-Scott had extensive contacts
t hroughout the Del aware Valley and that he would "set up" ten to
fifteen job interviews for her within two weeks. Plaintiff
signed the service agreenent in reliance upon these
representations. The actual service agreenent which she signed,
however, does not provide for these services. |t provides only
that Haven-Scott will supply career counseling and a |ist of
possi bl e enpl oyers with their addresses. No one ever arranged
any interviews for plaintiff.

When signing a service agreenent, applicants nust pay
the $3, 120 fee or pay a deposit and execute a prom ssory note for
t he bal ance, nmade payable to Sout heastern and containing a
warrant of attorney to confess judgnent. Defendant Johnson told
plaintiff that she would not have to pay the anobunt due until she
had secured a job. Plaintiff paid $500 to Haven-Scott and
executed a note on Decenber 14, 1993, promising to pay $2620. 00
to Southeastern in nonthly installnments of $218. 33.

Sout heastern is al so owned by defendant Johnson and is
controlled by the sane officers as Haven-Scott. M. Johnson
w t nessed and signed the note executed by plaintiff. The
principal activity of Southeastern is the collection of debts.
Def endant McClure is an attorney and an officer of Southeastern.
He has an office at Haven-Scott and regul arly engages in debt

col l ecti on.



Plaintiff was unable to find a job and al nost
i mredi ately defaulted on her paynent obligation. |In March of
1994, defendant Johnson told plaintiff that Haven-Scott woul d not
provide her with any further services and defendant MC ure,
under the direction of defendants Johnson and Lupinski, attenpted
to collect her debt. He sent plaintiff several letters which did
not identify himas an enpl oyee of Southeastern or Haven-Scott.
He threatened to confess and execute on a judgnment agai nst
plaintiff. Copies of these |letters were sent contenporaneously
t o def endant Johnson.

Plaintiff secured the services of Mrian Nowel |, Esq.
who wote to M. McClure on April 13, 1994 to advise himthat
plaintiff was now represented and that further conmmunication
shoul d be through counsel. On at |east one occasion thereafter,
defendant McCure wote directly to plaintiff regarding her debt.
Ms. Nowel |l also demanded that M. MC ure desist fromfurther
collection efforts because the underlying transaction "represents
an unfair trade practice" and the confession of judgnent clause
was unconstitutional.

On April 27, 1994, M. McClure filed in the Court of
Common Pl eas of Montgonery County a conplaint in confession of
j udgnent on behal f of Southeastern and an entry of appearance for
plaintiff Zhang, and confessed judgnment for $3,013 i ncl uding
interest, fees and costs. He also filed a praecipe for a wit of
execution, nam ng PNC as garni shee, which was issued by the

pr ot honotary.



M. McCure averred in Plaintiff's Affidavit of
Debtor's Waiver of Rights that Ms. Zhang earned nore than $10, 000
annually at the tinme she signed the note. At the tine that she
signed the service agreenent, plaintiff conpleted a "Candidate's
Qualification Questionnaire" containing information regarding the
type of enploynent she was qualified for and was seeking. On
that questionnaire plaintiff indicated that her current incone
was "$25,000 - $35,000." Plaintiff in fact earned | ess than
$10, 000 whi ch defendant McClure "knew or shoul d have known."
Plaintiff earlier told defendant Johnson she was earning $100 per
week as a waitress.

On April 28, 1994 notice of judgnent was nmailed to
plaintiff by the prothonotary and on May 2, 1994 the sheriff
served the execution package upon PNC which froze plaintiff's
funds, totaling $327.91. Wth a cover letter dated May 3, 1994,
PNC mailed to plaintiff a copy of the wit of execution with a
notice of her right to claima $300 exenption, a claimformwth
instructions for doing so and an adnonition to contact a | awer
"at once."?®

On May 18, 1994, plaintiff's lawer filed a claim
asserting Ms. Zhang's $300.00 statutory exenption. Plaintiff's

attorney, however, failed to forward the $11.00 filing fee to the

3. The forns were those used and supplied by the sheriff. They
conformin every regard to Pa. R Cv. P. 3252(a). It is not
specifically alleged whether the sheriff independently mailed
plaintiff a copy of the wit and notice of exenptions pursuant to
Pa. R Civ. P. 3108(b).



sheriff's office until May 26, 1994. Plaintiff never filed a
petition to strike or open the confessed judgnent. She did not
file a prelimnary objection in the garnishnent action or an
application to stay execution.

On May 23, 1994, defendant McClure filed a praecipe for
judgnent in favor of Southeastern in the amount of $227.91 which
was entered by the prothonotary. On June 7, 1994, counsel for
PNC filed a bill of costs in the anbunt of $100.00 which the
prot honotary's office taxed. On June 13, 1994, PNC executed
checks against plaintiff's account for $227.00 to Sout heastern
and for $100.00 to PNC s | awyer.

Plaintiff filed a claimof exenption on which a hearing
was held in the Court of Common Pl eas of Mntgonery County on
July 15, 1994. Plaintiff did not in her claimor the transcribed
court proceedings contend that execution was inproper because she
earned | ess than $10,000 and had not know ngly wai ved her rights
or that judgnent otherw se had not been validly entered.

V. DI SCUSSI ON

Def endants argue that plaintiff's R CO due process,
rescission and UTPCPL clains are barred by res judicata in so far
as they are based on the contention that the prom ssory note was
invalid and constitute a collateral attack on the confessed
judgnent. Plaintiff argues that defendants have not established
the existence of a judgnent entitled to res judicata effect and

that any earlier state court judgnent against her should not be



treated as res judicata because it was obtai ned without due
pr ocess.

A federal court nust give to a state court judgnent the
sanme preclusive effect as would be given that judgnent under the

| aw of the state in which it was rendered. Magra v. Warren Gty

School District Bd. of Educ., 465 U.S. 75, 82 (1984); 28 U S.C

8§ 1738. Under Pennsylvania |l aw, a judgnent by confession is a
final judgnment "on the nerits" which operates as res judicata to
bar a collateral challenge to that judgnment or any claimarising
out of the same underlying transaction or nucl eus of events.

Klecha v. Bear, 712 F. Supp. 44, 46 (M D. Pa. 1989); Delahanty v.

First Pennsylvania Bank, 464 A 2d 1243, 1268 (Pa. Super. 1983).

A party may chal l enge a confessed judgnent by filing a
petition to open or strike the judgnment with the court in which
it was obtained. See Pa. R Cv. P. 2959. Such a petition,

however, nmust be filed "pronptly.” PNC Bank, Nat. Ass'n. V.

Bal sanp, 634 A 2d 645, 649 (Pa. Super. 1993), app. denied, 648

A.2d 790 (Pa. 1994); Fountain H Il MIlIwrk Bldg. v. Belzel, 587

A .2d 757, 759 (Pa. Super. 1991) ("it is well settled that a party
seeking to open a judgnent by confession nust act pronptly");

Duque v. D Angelis, 568 A 2d 231, 233 (Pa. Super. 1990) (petition

filed year after notice of judgnent mailed is untinely); Haggerty
v. Fetner, 481 A 2d 641, 647 (Pa. Super. 1984) (petition filed
ten weeks after judgnent debtor "knew or should have known" of
judgnent untinely). A party who fails tinely to petition to open

or strike a confessed judgnment is barred by res judicata from
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raising in a collateral proceeding any issue she could have

raised as a defense in such a petition. Ronah v. Romah, 600 A 2d

978, 981 (Pa. Super. 1991). Even a confessed judgnent that is
still subject to attack by a tinely petition to open or strike
operates as res judicata unless and until such petition is filed
and granted. Klecha, 712 F. Supp. at 47-48.

Plaintiff argues that "a state court judgnent rendered
W t hout jurisdiction, or repugnant to due process, iS not
entitled to full faith and credit,” citing a case in which the
Suprenme Court notes that a state nust satisfy due process
requi renents and "may not grant preclusive effects to a

constitutionally infirmjudgnment."” Krenmer v. Chem cal Const.

Corp., 456 U.S. 461, 485 (1982). The Court in Krener held that
inrejecting plaintiff's enploynent discrimnation claim the
state court had afforded plaintiff "all the process that was
constitutionally required."” [d. at 483. Plaintiff argues that
t he judgnment agai nst her was constitutionally infirm because she
had not know ngly wai ved her due process rights as she did not
understand the cognovit clause and her incone was |ess than

$10, 000, citing Jordan v. Fox Rothschild O Brien & Frankel , 20

F.3d 1250 (1994) and Swarb v. Lennox, 314 F. Supp. 1091 (E.D. Pa.

1970) (three judge court).

The Court in Jordan held that a party who enlists the
aid of the state to execute on a confessed judgnent w t hout
notice and an opportunity to be heard nmay be |iable under 42

U S C 8 1983 absent a knowi ng wai ver by the debtor of his

10



constitutional right to a predeprivation notice and heari ng.
Jordan, 20 F.3d at 1270-71. The Pennsyl vani a procedure for

confessing judgnent was not found to be constitutionally infirm

See Jordan, 20 F.3d at 1268 (Pennsylvania procedure for entry of
conf essed judgnent not itself unconstitutional). *

The court in Swarb determ ned that absent a show ng of
wai ver, prothonotaries should not enter a confessed judgnent
agai nst a debtor with an inconme of |ess than $10, 000. Swarb, 314
F. Supp. at 1103. The court did not hold that a prothonotary is
barred fromacting on a request to confess judgnent which on its
face avers that the debtor's incone is nore than $10, 000.
| ndeed, the pertinent procedural rules were anended after Swarb
to require that such information be provided to the prothonotary.
There is nothing to suggest that in the case of an incorrect
avernent of inconme or involving a factual dispute as to a
debtor's incone that a debtor may sit on her hands, never nove to
open the judgnent or otherw se put her incone at issue, and then
at any future tinme treat the judgnent as invalid. The
proscription in Swarb applied not to creditors but to the
prot honotaries. Neither Swarb nor any other case held that a

prot honotary could not act upon a request to confess judgnent

4. Plaintiff also cites several cases in which a judgnent
entered by a court in one state without jurisdiction was not
afforded full faith and credit in another state. These cases are
not relevant. There is no show ng or suggestion that there was
no jurisdiction to enter judgnment in Pennsylvani a.
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containing an avernment of the requisite inconme and ot herw se
facially in order.

Plaintiff also cites to a case where the court assuned
that a petitioning creditor certified correctly to the
prot honotary that the debtor's inconme was |ess than $10, 000

before judgnent was entered. Denp v. Enerson Enterprises, 504 F

Supp. 281 (E.D. Pa. 1980). The court noted that a confessed

j udgnent mght not be entitled to res judicata effect in state
court because the debtor could petition to open or strike. 1d.
at 284. Arguably, if the debtor's inconme was certified as |ess
t han $10, 000 and there was no showi ng of waiver, then judgnent
shoul d have never been entered by the prothonotary. As

di scussed, the fact that a confessed judgnent may be stricken or
opened does not deprive it of res judicata effect. Kl echa, 712
F. Supp. at 47-48. As noted, in this case the prothonotary had
an avernent that plaintiff earned nore than $10,000 by a creditor
who had a docunent in their possession executed by plaintiff
listing her incone as over $25,000. Plaintiff never petitioned
to strike or open the judgnent on the ground that her incone was
in fact less than $10, 000.

Plaintiff's position appears to be that the judgnent
debt or without ever disputing the avernent of her inconme in the
rendering court may at any later tinme deprive a judgnent based on
a facially valid record of its effect. This would render
meani ngl ess the obligation tinely to present non-jurisdictional

chal l enges in a petition to open or strike, would underm ne the
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reasonabl e expectations of parties based on pertinent state | aw

and is not constitutionally required. See Gernmantown Sav. Bank.

v. Talacki, 657 A 2d 1285, 1289 (Pa. Super. 1995) (confessed
j udgnent debtor's claimshe had not know ngly wai ved due process
rights nust be asserted with supporting evidence on petition to

open); Estate of Silvestri v. Kinest, 464 A 2d 494, 496 (Pa.

Super. 1983) (claimthat debtor's incone is under $10, 000 nust be
pled in petition to open confessed judgnent).

Plaintiff can cite no case in which a Pennsylvani a
court refused to give res judicata effect to a confessed judgnent
on a claimthat the debtor earned | ess than $10, 000 and had not
wai ved her rights where it appeared fromthe face of the court
record that she earned nore than $10,000 and such cl ai m was never
presented in a petition to the rendering court or in court
proceedi ngs to exenpt property from execution.

Res judicata will bar any subsequent clai minvolving
the sanme parties or their privies based on the sanme subject

matter and causes of action. G egory v. Chehi, 843 F.2d 111,

116-19 (3d Gr. 1988). It wll "not be defeated by m nor
differences of form parties or allegations" where the
"controlling issues have been resolved in a prior proceeding in
whi ch the present parties had an opportunity to appear and assert

their rights." Helmg v. Rockwell Mg. Co., 131 A 2d 622, 627

(Pa.), cert. denied, 355 U S. 832 (1957). See also Balent v.

Cty of Wlkes-Barre, 669 A 2d 309, 313 (Pa. 1995) (res judicata

applies to any claim"which could have been litigated"). A
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defendant in a prior action may not subsequently assert a claim
against the plaintiff in that action which would effectively
nullify or substantially inpair rights established by a judgnment

rendered in that earlier action. Del Turco v. Peopl es Hone

Savings Ass'n., 478 A 2d 456, 463 (Pa. Super. 1984) (noting

application of rule to clai mwhich could have been asserted as

perm ssive counterclaimin prior action). See also Henry v.

Farmer City State Bank, 808 F.2d 1228, 1234 (7th Cr. 1986)

(applying Illinois law which mrrors principles recognized in Del
Turco and applicable in Pennsylvania).?®

A confessed judgnment in this case necessarily inplies a
determ nation that plaintiff Zhang was in default in the stated
amount under a valid and enforceable note. Such determ nations

may not be attacked collaterally. See Riverside Menoria

Mausol eum Inc. v. UMET Trust, 581 F.2d 62, 66-68 (3d Cr. 1978)

(res judicata bars subsequent challenge to validity of note
under | yi ng confessed judgnent).
Plaintiff alleges in her Arended Conpl aint and the

court assumes to be true that the Montgonery County Prothonotary

5. Cains barred by res judicata woul d be barred as against all
Haven- Scott defendants. Al though Sout heastern was the naned
plaintiff in the action to confess judgnent, Zhang consistently
avers that all five parties are in privity with one another as
of ficers, enployees and attorneys of Southeastern and Haven-
Scott. See Greenberg v. Potomac Health Sys., Inc., 869 F. Supp
328, 331 (E.D. Pa. 1994) (subsidiary and shared corporate

of ficers have close relationship with parent conpany and are in
privity for purposes of claimpreclusion); Bush v. Eastern
Uniform Co., 51 A 2d 731, 732 (Pa. 1947) (shareholder is in
privity with corporation).
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routinely treated a confession of judgnent as a judgnent and
would formally enter a judgnment on a separate docunment only when
the petitioning attorney filed a separate praecipe wth a
signature line for the Prothonotary to do so.° Plaintiff
received a notice pursuant to Pa. R GCv. P. 236 that judgnent
"has been entered agai nst you" which was treated by all parties
as a judgment. ’

Pennsyl vani a | aw takes a broad view of what constitutes

a "final judgnment" for res judicata purposes. General Accident

Fire & Life Insurance Corp. v. Flamni, 445 A . 2d 770, 772 (Pa.

Super. C. 1982). \Were the intent of a court officer is clear,
the failure formally to enter judgnment has not precluded the
application of res judicata principles. 1d. (denial by court in
underlying action of requested injunctive relief and direction to
arbitrate sufficiently conclusive to trigger res judicata despite

failure to enter formal judgnent). See also Barbian v. Linder

Bros. Trucking Co., Inc., 316 Nw2d 371, 375 (Ws. 1982) (oral
pronouncenent by court that two defendants were entitled to
judgnent triggers res judicata as to both despite failure of

clerk formally to enter judgnent for second defendant).

6. It appears that the Prothonotary followed this practice in
this case. Pa. R Cv. P. 2956 directs that "the Prothonotary
shall enter judgnent in conformty with the confession.” It thus

appears that this is a mnisterial matter.

7. At the court proceedings on the exenption claim plaintiff's
counsel referred to "the judgnent being entered.”
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Plaintiff cites no case in which a Pennsylvania court
refused to accord res judicata effect to a confessed judgnent
where the debtor received notice fromthe court that such
j udgnent had been "entered" because a prothonotary failed to
conplete the mnisterial task of formally entering a distinct
j udgnent docunent and the debtor permitted execution to proceed
W t hout ever claimng that there was no final judgnment due to
such failure. The court predicts that the Pennsylvania Suprene
Court would hold on these facts that there is a judgnent for res
j udi cata purposes.

Plaintiff's RICO claimis prem sed on an all eged schene
by defendants fraudulently to i nduce persons to purchase services
and sign notes by msrepresenting the nature and quality of the
servi ces provided.

Fraud in the inducenent is a ground to open a confessed

judgnent. Nadolny v. Scoratow, 195 A . 2d 87, 89 (Pa. 1963);

Germantown Mg. Co. v. Rawinson, 491 A 2d 138, 141 (Pa. Super

1985); Van Arkel & Mpss Properties, Inc. v. Kendor, Ltd., 419

A. 2d 593, 596 (Pa. Super. 1980). Insofar as plaintiff's R CO and
other clainms are prem sed on alleged fraud in the inducenent of
the service agreenent and prom ssory note, they challenge the

validity of the note and are barred. See Klecha, 712 F. Supp. at

47 (res judicata effect of confessed judgnent bars claimbased on

fraud in the inducenent); Kravinsky v. Wl k, 1988 W. 84748, *1

(E.D. Pa. 1988) (res judicata effect of denial of petition to

open confessed judgnent bars RICO cl ai m based on fraud), aff'd,
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869 F.2d 589 (3d Cr. 1989). See also Kolb v. Scherer Bros. Fin.

Servs. Co., 6 F.3d 542 (8th Cir. 1993) (RICO clai mbarred where

plaintiff could have asserted it in mechanic's |ien foreclosure
action); Henry, 808 F.2d at 1235-36 (RICO claimbarred by res
judicata where plaintiff failed to raise underlying fraud
all egations in prior foreclosure proceeding).

Plaintiff's remaining 8 1983 claimis prem sed on the
absence of a voluntary and intelligent consent by plaintiff to
the warrant to confess judgnent. Plaintiff could have raised the

absence of a valid waiver in a petition to open. See Tal acki ,

657 A.2d at 1289. Further, she would have enjoyed a presunption
that she did not voluntarily and intelligently consent if she
coul d show that her annual inconme was in fact |ess than $10, 000.
1d.® Because plaintiff could have asserted in a petition to open
a claimthat the avernment her incone exceeded $10, 000 was
i ncorrect and she had not intelligently consented to judgnent by
confession, plaintiff is now barred by res judicata from
mai ntaining a 8 1983 claimprem sed on such alleged falsity and
| ack of consent. Romah, 600 A 2d at 981

Plaintiff’s claimfor rescissionary relief is
predi cated on a contention that the service agreenment and note

were procured by fraud and thus could have been asserted as a

8. In recognizing such a presunption, the Court in Talacki cites
Swarb v. Lennox, 405 U.S. 191 (1972). Actually, the Suprene
Court did not so hold in Swarb. Rather, it left undisturbed the
hol ding of the | ower court regardi ng debtors who earn | ess than
$10, 000 because that ruling was not appealed. See Swarb, 405

U S. at 201; Jordan, 20 F.3d at 1269.
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defense in a petition to open. The claimis barred by res
j udi cat a.

Def endants argue that to the extent plaintiff's UTPCPL
claim"relates to contract formation and the confession of
j udgnent procedure,” it "attacks the validity of the confessed
judgnent” and is thus barred by res judicata. They are correct.
Plaintiff correctly notes that defendants never explicitly pled
res judicata as a defense to this claimin their answer to the
anended conpl ai nt, but argues incorrectly that as a result they
are precluded fromdoing so in their summary judgnment notion

It is true that res judicata is a defense which should
be pleaded in the answer. See Fed. R Cv. P. 8(c). It is not,
however, a defense which is specifically waived if not so
asserted. See, e.g., Fed. R Cv. P. 12(h)(1). The failure to
assert an affirmative defense in a responsive pleadi ng does not

per se result in a waiver, Kleinknecht v. Gettysburg College, 989

F.2d 1360, 1373 (3d Cr. 1993). Plaintiff has not and fairly
cannot claimany prejudice fromdefendants’ assertion of the
defense by notion. Defendants pled res judicata in their answer
as a defense to virtually all of plaintiff's other clains and
their failure to reassert it in the portion of the answer
addressing the UTPCPL cl aimappears to be a result of carel ess
oversight. This defense to the UTPCPL claimis predicated on the
same underlying facts and | egal argunent as is the res judicata
defense asserted in the answer to the other clains. |n such

ci rcunst ances, defendants nmay assert res judicata by notion for
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summary judgnent. See, e.g., Turiano v. Schnorrs, 904 F. Supp.

400, 405-06 (M D. Pa. 1995) (allowi ng assertion of affirmative
def ense by way of anended answer or summary judgnent notion); In

re Air Crash Disaster, 879 F. Supp. 1196, 1200 (N.D. Ga. 1994)

(all owi ng assertion of res judicata defense in anended notion for

summary judgnent); Carino v. Town of Deerfield, 750 F. Supp. 156,

1162 (N.D.N. Y. 1990) (res judicata defense nmay be asserted by way
of summary judgnment notion). See also Wight, MIller, Federa
Practice and Procedure: Cvil 2d § 1277.

Def endants are also entitled to judgnent on plaintiff's
UTPCPL claiminsofar as it is based upon alleged violations of
regul ati ons promul gated under the Federal Trade Comm ssion Act.
In pertinent part, 16 CF. R § 444.2 provides that taking an
obligation that contains a cognovit or confession of judgnent
cl ause in connection with an extension of credit to a consumer in
or affecting interstate conmmerce is an unfair trade practi ce.
Def endants correctly argue that Federal Trade Conm ssion Act

regul ati ons do not create private rights. See Naylor v. Case and

MG ath, Inc., 585 F.2d 557, 561 (2d CGr. 1978); Holloway V.

Bristol-Myers Corp., 485 F.2d 986, 988 (D.C. Cr. 1973); Valet

Apartnent Serv., Inc. v. Atlanta Journal and Constitution, 865 F.

Supp. 828, 833 (N.D. Ga. 1994); WIllianms v. National School of

Heal th Technol ogy., Inc., 836 F. Supp. 273, 283 (E.D. Pa. 1993),

aff'd, 37 F.3d 1491 (3d Cr. 1994). Pennsylvania courts,
however, do | ook to decisions under the FTCA for aid in

interpreting the UTPCPL. Commonwealth v. Mnunental Properties,

19



Inc., 329 A 2d 812, 817 (Pa. 1974); Pirozzi v. Penske Q ds-

Cadillac-GMC, Inc., 605 A 2d 373, 376 (Pa. Super. 1992).

Neverthel ess, it is inconceivable that the Pennsyl vania courts
whi ch have consistently upheld and enforced confessed judgnents
in connection with consuner transactions would at the sane tine
hold by reference to 8§ 444.2 that a creditor violates the UTPCPL
by taking an obligation with a confession of judgnent clause.

V. CONCLUSI ON

Def endants are entitled to judgnent as a matter of |aw
on plaintiff’s UTPCPL claiminsofar as it is prem sed on 16
CF.R 8 442.2. The claimis otherw se barred by res judicata as
are plaintiff’'s other pending clains except that asserted under
the FDCPA.° Litigation of plaintiff’s FDCPA claimfor conduct
after April 11, 1994 will proceed.

Accordingly, defendant's notion wll be granted and
plaintiff's cross-notion wll be denied. An appropriate order

will be entered.

9. Plaintiff has wthdrawn her statutory 8§ 1983 cl ai ns, her
UTPCPL claimfor taking "non-judicial" action and her class
action cl ai ns.

20



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
SUJI NG ZHANG
V.

SOUTHEASTERN FI NANCI AL GROUP,
I NC., ANDREWJ. MCCLURE, ESQ,

HAVEN- SCOTT ASSOCI ATES, | NC., CIVIL ACTION
JAMVES G JOHNSQON, PNC BANK, :

N. A, JUD TH LUPI NSKI, a/k/a NO 95-2126
JUDY LUPI NSKI, WLLIAM E. :
DONNELLY, PROTHONOTARY OF THE
COURT OF COMMON PLEAS OF
MONTGOMERY COUNTY, PENNA. AND
FRANK P. LALLEY, SHERI FF OF
MONTGOMERY COUNTY, PENNA.
ORDER

AND NOW this day of Septenber 1997, upon
consi deration of defendants’ Mdtion for Partial Sunmary Judgnent
(Doc. #36) and plaintiff’s cross-Mtion for Summary Judgnent as
to Res Judicata Defense (Doc. #37), consistent with the
acconpanyi ng nmenorandum | T IS HEREBY ORDERED that plaintiff’s
Motion is DEN ED and defendants’ Mtion is GRANTED and
accordi ngly except for her FDCPA claim plaintiff’s remaining

clainms in the above action are DI SM SSED.

BY THE COURT:

JAY C. WALDMAN, J.



